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           IN THE SUPREME COURT OF THE STATE OF
                                 WASHINGTON

1000 FRIENDS OF WASHINGTON,                 )
KING COUNTY, and CENTER FOR  )
ENVIRONMENTAL LAW AND                       )
POLICY,                                     )       No. 76581-2
                                            )
                      Respondents,          )       En Banc
                                            )
       v.                                   )
                                            )
RODNEY McFARLAND,                           )
                                            )
                      Petitioner.           )       Filed December 21, 2006
_____________________________ )

       CHAMBERS, J.  --  Our state constitution set s forth the blueprint for

the structure of our state government.  Central to that structure is the

sovereignty of the people of the state of Washingto n because "[a]ll political

power is inherent in the people, and governments de rive their just powers

from the consent of the governed, and are establish ed to protect and

maintain individual rights." Const. art. I, Â§ 1; s ee also Const. art. II, Â§
1;

Paget v. Logan, 78 Wn.2d 349, 352, 474 P.2d 247 (19 70).

       The people of the State are sovereign.  Loca l subdivisions, like King

County, are subject to that greater sovereignty and  must act within it.  But

within that constraint, counties and their citizens  have considerable
latitude
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to rule and regulate themselves.  See Const. art. I I, Â§ 1; Henry v. Thorne,
92

Wn.2d 878, 881, 602 P.2d 354 (1979).  This may incl ude the power to

revoke county ordinances by referendum. See, e.g., King County Charter

(KCC) Â§ 230.40.

       When the people of the State require action from a local legislature



or executive body, those actions are not subject to  a veto via a referendum.

Henry, 92 Wn.2d at 881.  This follows from the blue print, from the very

structure of government established by our state co nstitution.  It would

violate the constitutional blueprint to allow a sub division of the State to

frustrate the mandates of the people of the State a s a whole.  Id.; see also

Whatcom County v. Brisbane, 125 Wn.2d 345, 884 P.2d  1326 (1994).

       The electorate also plays a vital role in ch ecking the exercise of

power by elected officials through the initiative a nd referendum process,

both at a State and local level.  See, e.g., Const.  art. II, Â§ 1.  But the
people

of the state as a whole are the proper electorate t o check the legislative

action at issue in these cases -- by way of a state wide vote on that

underlying legislation.

       Today, we are asked to decide whether county  ordinances enacted

under detailed procedures established by the state Growth Management

Act (GMA), chapter 36.70A RCW, to designate and pro tect critical areas

are subject to a veto by a local vote.  More than a  decade ago, this court

substantially answered that question. Brisbane, 125  Wn.2d 345.  There, we
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concluded that GMA ordinances, at least those relat ing to critical areas, are

not subject to referenda.

       We reached that decision on several grounds,  including the fact that

the county was required by the State to designate a nd protect critical areas

and that the State had established elaborate proced ures for public

participation that were inconsistent with local up and down votes. The

petitioners ask us to revisit and overrule Brisbane .  We decline to do so.

       We are sympathetic to the critical importanc e of local government



participation and public participation in land use planning.  But it is for
the

legislature to establish any additional role county  voters should play in
this

process or for the voters of the state to amend the  GMA via a statewide

process under article II, section 1 of our state co nstitution.  If ordinances

adopted pursuant to these state mandates are to be subject to local

referenda, the state legislature must include the p rocedure in the

underlying statutory schema.  Accordingly we affirm  the trial court.

                                   BACKGROUND

       Washington State adopted the GMA in 1990.  L aws of 1990, 1st Ex.

Sess., ch. 17.  Among other things, the GMA require s certain localities to

plan their growth, protect the environment, protect  the property rights of

individuals, and designate and protect "critical ar eas." RCW 36.70A.020,

.060; see also WAC 365-190-040 (setting forth speci fic procedures).

Critical areas include wetlands, areas that recharg e aquifers used for
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potable water, fish and wildlife habitat conservati on areas, areas that are

frequently flooded, and areas that are geologically  hazardous. RCW

36.70A.030(5).

       A major component of the GMA is coordinated,  countywide planning

to further the statutory mandates. The responsibili ty for that planning falls

primarily upon the individual counties that plan un der the GMA's directives.

RCW 36.70A.040, .070, .210.  The legislature has sp ecifically required

counties to develop their comprehensive plans accor ding to procedures

that require an enormous degree of public participa tion.  RCW 36.70A.172;

WAC 365-190-040, 365-195-900 through -925.

       Planning is not a one time thing.  King Coun ty originally adopted its

Growth Management Comprehensive Plan in 1994.  See King County Dep't



of Development & Envtl. Servs.,

http://www.metrokc.gov/DDES/gmpc/index.shtm (last v isited Dec. 18,

2006).  King County is required to review and, if n eeded, revise its

comprehensive plan and implementing ordinances ever y seven years, most

recently by December 1, 2004.  RCW 36.70A.130(4)(a) .  Since King

County originally began planning under the GMA, and  since it has

promulgated its first comprehensive plan, the legis lature has added

additional substantive requirements, including the explicit direction to use

the "best available science" in planning.  Laws of 1995, ch. 347, Â§ 105,

codified as RCW 36.70A.172(1).
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       King County's review process that produced t he regulations at issue

today took about four years and involved prepublica tion of proposed

regulations, formal public comment, six public meet ings, peer review by

scientists, republication of proposed regulations w ith an opportunity for

more formal public comment, seven more public meeti ngs, King County

Council committee review (including 11 committee me etings), and full King

County Council consideration, along with some numbe r of additional public

meetings.  Clerk's Papers (CP) at 13-60, 63-78, 81- 87, 131-34; see also

King County Ordinance (KCO) 15051(2)(a) (Statement of Facts).

       The regulations at issue today emerged from this process.  KCO

15051 explicitly designates and regulates critical areas and amends the

zoning code in unincorporated King County.  KCO 150 52 regulates storm

water and KCO 15053 regulates clearing and grading.  Together, these

ordinances are nearly 400 pages long.  The county's  statement of facts

included in the enacted ordinances reflect its conc lusion that KCO 15052
and 15053 are necessary to protect critical areas.1           If a challenge
to the



1 The ordinance itself explains the relationship be tween the critical area
ordinances and "other regulations, projects and pro grams":
         a.  King County uses a combination of regu latory and nonregulatory
       approaches to protect the functions and valu es of critical areas.
       Regulatory approaches include low-density zo ning in significantly
       environmentally constrained areas, limits on  total impervious surface,
       stormwater controls and clearing and grading  regulations.
         . . . .
         c.  The standards in this critical areas o rdinance for protection of
       wetlands, aquatic areas and wildlife areas w ork in tandem with
landscape-
       level standards for stormwater management, w ater quality and clearing
       and grading;
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regulations has been timely filed as provided by RC W 36.70A.290, it is not

reflected in the very limited record.

       One month after these ordinances were enacte d, Rodney McFarland

initiated the process to hold referenda upon them.   An advocacy group,

1000 Friends of Washington, later joined by King Co unty (which has largely

taken over the prosecution of this case), filed a d eclaratory judgment action

contending that these ordinances were not subject t o referenda.  After a

contested hearing (the transcript of which, for rea sons this court has not

been made privy to, has been sealed), the trial jud ge granted summary

judgment in favor of the county.

       McFarland sought and we granted direct revie w.  The attorney

general and the Pacific Legal Foundation filed amic i briefs in support of

McFarland.  The Washington Association of Cities, t he Master Builders

Association of King and Snohomish Counties, the Was hington

          . . . .
          e.  The stormwater ordinance (Ordinance 1 5052) being adopted in
       conjunction with this critical areas ordinan ce . . . . places a strong
       emphasis on flow control best management pra ctices that disperse and
       infiltrate runoff on-site. . . .
          f.  The clearing and grading ordinance (O rdinance 15053) being
       adopted in conjunction with this critical ar eas ordinance applies
seasonal
       clearing limits throughout unincorporated Ki ng County to help prevent
       sedimentation of streams and other aquatic a reas. . . . Retention of
forest



       cover helps to preserve the ability of soils  and forest cover to
capture and
       slowly release or infiltrate rainwater [and]  augments the protection
       provided by buffers for wetlands, aquatic ar eas, and fish and wildlife
       conservation areas.
KCO 15051(3).
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Environmental Council, and the Washington State Dep artment of Community,

Trade, and Economic Development (the state agency r esponsible for

overseeing implementation of the GMA) have filed am ici briefs in support of
King County.2

                                      ANALYSIS

                                     A. Brisbane

       Our review is de novo.  Lybbert v. Grant Cou nty, 141 Wn.2d 29, 34,

1 P.3d 1124 (2000).  When the text of the statute i s clear, we need go no

further to interpret it.  Dep't of Ecology v. Campb ell & Gwinn, L.L.C., 146

Wn.2d 1, 11-12, 43 P.3d 4 (2002).  However, even wh en the text is not

ambiguous, we will consider all that the legislativ e body has said on the

subject.  Id.

       Our task today is to determine whether the l egislature intended to

create broad state policy to be implemented by coun ties when it enacted

the GMA or whether it simply intended to authorize municipalities to take

some action. See generally Henry, 92 Wn.2d 878.   H ow to make this sort

of determination has long been a vexing problem. Cl ear statutory language

is often absent, as legislation tends to focus on t he substance of the field

being legislated upon, and not on how the legislati on fits within the larger

2Perhaps because this is not an Administrative Proc edure Act (chapter 34.05
RCW) challenge to the substance of the regulations,  but instead a question of
whether the regulations are properly subject to loc al referenda, the court
has not
been provided with the administrative record.  Our recitation of the facts is
taken
from the record provided, which we recognize is inc omplete.  Nothing in this
opinion should be taken to prejudge any substantive  claim either way.
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constitutional structure of government.  See genera lly Philip A. Trautman,

Initiative and Referendum in Washington: A Survey, 49 Wash. L. Rev. 55,

82-83 (1973).  Complicating things, the GMA itself is not a model of

consistent clarity.  See generally Quadrant Corp. v . Cent. Puget Sound

Growth Mgmt. Hearings Bd., 154 Wn.2d 224, 231-33, 1 10 P.3d 1132

(2005).

       We will begin by reviewing the governing pri nciples.  We will then

turn to whether this court misapplied those princip les in Brisbane and

whether that case should be overruled.   Again, the  people of this state are

sovereign, and among the essential attributes of th eir sovereignty is the

power to hold statewide referendum on certain legis lative acts.  Const. art.

I, Â§ 1; art. II, Â§ 1; Paget, 78 Wn.2d at 352.  Ma ny home rule charters also

grant this right to county residents.  See, e.g., K CC Â§ 230.40; see
generally

Trautman, supra, at 82-83.

       The sovereignty of the people of individual localities gives way to
the

people of the State's greater sovereignty, as expre ssed in the state

constitution, through their representatives in the Washington State

Legislature, and by the people through statewide le gislative acts. See

Const. art. II, Â§ 4; Seattle Bldg. & Constr. Trade s Council v. City of
Seattle,

94 Wn.2d 740, 747, 750, 620 P.2d 82 (1980) ("While the inhabitants of a

municipality may enact legislation governing local affairs, they cannot enact

legislation which conflicts with state law."). "'Th e fundamental proposition
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which underlies the powers of municipal corporation s is the subordination



of such bodies to the supremacy of the legislature. '" Id. at 747 (quoting

Philip A. Trautman, Legislative Control of Municipa l Corporations in

Washington, 38 Wash. L. Rev. 743 (1963)).

       Within these overarching structural constitu tional constraints,

localities have considerable power to "'conduct the ir purely local affairs

without supervision by the State, so long as they a bide[] by the provisions

of the constitution and [do] not run counter to con siderations of public
policy

of broad concern, expressed in general laws.'" Henr y, 92 Wn.2d at 881

(quoting State ex rel. Carroll v. King County, 78 W n.2d 452, 457-58, 474

P.2d 877 (1970)).

       It is long established that when the state l egislature directs a
county

legislative body to take some implementing action, that action is not

subject to referenda at the county level, not withs tanding what the county

charter would otherwise authorize. "A general law e nacted by the

legislature is superior to, and supersedes, all cha rter provisions

inconsistent therewith.  Any charter provision, the refore, which has the

effect of limiting or restricting a legislative gra nt of power to the
legislative

authority or other officer of a city is invalid." N eils v. City of Seattle,
185

Wash. 269, 276, 53 P.2d 848 (1936) (citations omitt ed).  Put another way,

the voters of the county cannot alter a grant of au thority to, or the

imposition of responsibility onto, the local govern ment by the state
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legislature.3

       Thus, when the state legislature instructs a  local governmental body

to implement state policy, the power and duty is ve sted in the legislative
(or



executive entity), not the municipality as a "corpo rate" entity.  Id.; see
also

State ex rel. Guthrie v. City of Richland, 80 Wn.2d  382, 384, 386, 494 P.2d

990 (1972) (when statute authorized authorities to "proceed forthwith," local

referendum would be inconsistent with statutory gra nt of power).  For

example, zoning ordinances and regulations are beyo nd the power of

initiative or referendum in Washington because the power and

responsibility to implement zoning was given to the  legislative bodies of

municipalities, not to the municipality as a whole.   Lince v. City of

Bremerton, 25 Wn. App. 309, 312-13, 607 P.2d 329 (1 980) (citing Leonard

v. City of Bothell, 87 Wn.2d 847, 854, 557 P.3d 130 6 (1976)); see generally

J.R. Kemper, Annotation, Adoption of Zoning Ordinan ce or Amendment

Thereto as Subject of Referendum, 72 A.L.R.3d 1030 (2005) (surveying

cases).  Therefore, initiatives or referenda that a ttempt to graft limits
onto a

grant of power by the people of the State, or to mo dify obligations imposed

on local legislative or executive authority by the people of the State, are

invalid as in conflict with state law. State ex rel . Haas v. Pomeroy, 50

3Additionally, administrative ordinances are not le gislative acts and thus
are not
subject to the people's legislative power of refere ndum and initiative. See
generally Leonard v. City of Bothell, 87 Wn.2d 847,  850, 557 P.3d 1306
(1976);
see also Bidwell v. City of Bellevue, 65 Wn. App. 4 3, 827 P.2d 339 (1992).
Neither party argues that these ordinances are admi nistrative.
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Wn.2d 23, 25, 308 P.2d 684 (1957) (collecting cases ), overruled in part by

Earle M. Jorgensen Co. v. Seattle, 99 Wn.2d 861, 66 5 P.2d 1328 (1983).

Courts will exercise their inherent power to keep s uch matters from the

ballot.  See, e.g., id. at 25.

       The GMA is a clear example of legislation th at creates public policy

to be implemented in large part at the local level,  by representatives more



attuned to the individual needs, wants, and charact eristics of their areas.
In

Snohomish County v. Anderson, 123 Wn.2d 151, 154, 1 57, 868 P.2d 116

(1994), we found the legislature's intent to create  broad state policy to be

implemented by local governments clear, thus a prop osed referendum on

an ordinance adopting procedures to develop a count ywide planning policy

was barred, in part, because the GMA explicitly ins tructed the county

legislative body to take that action.

       Sometimes, the legislative intent is fairly clear, as it was in

Anderson.  But sometimes, the legislative intent mu st be gleaned from the

statutory schema as a whole.  Cf. Campbell & Gwinn,  146 Wn.2d at 11-12.

For example, in Brisbane, 125 Wn.2d 345, this court  took a broader look at

the GMA and concluded that, as a whole, the legisla ture did not intend

county implementation of GMA policies to be subject  to referenda, at least

in the context of the critical area ordinance prese nted.  The court held:

              The purpose of the Growth Management Act, RCW
       36.70A, would be frustrated if the people of  Whatcom County
       were permitted by referendum to amend an ord inance adopted
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       to implement the goals of a comprehensive la nd use plan.
       Under Anderson, "[p]ermitting the referendum  would
       jeopardize [the] entire state plan [as inten ded by the Growth
       Management Act] and thus would extend beyond  a matter of
       local concern."     One consequence of such a broad
       interpretation of the referendum power inclu des the potential
       repeal of ordinances required by the Legisla ture to be enacted
       for statewide growth management.  Also, it w ould be difficult to
       balance the various interests contemplated b y the Legislature.
Brisbane, 125 Wn.2d at 351 (alterations in originia l) (footnote omitted)

(quoting Anderson, 123 Wn.2d at 159).  In reaching the decision that the

legislature did not intend to grant the power and d uty to implement to the

county as a corporate entity, the court relied upon  the specific and repeated

delegation of power and duty to municipal legislati ve authorities in the



GMA.  E.g., RCW 36.70A.040, .130(1)(a); see also ge nerally ch. 36.70

RCW (the Planning Enabling Act, explicitly delegati ng to the board of

county commissioners power to adopt "official contr ols" on planning, e.g.,

RCW 36.70.550-.660).  We also considered the specif ic mechanisms of

GMA implementation and enforcement and noted that t he legislature

required municipalities to follow careful procedure s (which often take many

years) that required extensive notice and opportuni ty to comment and

required the sort of recursive give and take that w as inconsistent with up

and down votes.  Brisbane, 125 Wn.2d at 350-51 (cit ing Anderson, 123

Wn.2d at 156).  Finally, we considered the absence of any mention of

referenda in the extensive and detailed provision f or public participation

and public appeal, and concluded that absence was s trong evidence of a
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legislative desire to vest the power and responsibi lity in the local
legislative

authority.  Brisbane, 125 Wn.2d at 351-52 (citing A nderson, 123 Wn.2d at

157).  There were textual, structural, and policy r easons for our holding
that

day.

       We turn now to McFarland's call to overrule Brisbane.  Before it may

be overruled, it must be shown to be both incorrect  and harmful.  State v.

Berlin, 133 Wn.2d 541, 547-48, 947 P.2d 700 (1997).   We first consider

whether Brisbane was incorrect.  We conclude it was  not.

       Again, Brisbane was based on a textual, stru ctural, and policy

reading of the entire GMA.  See, e.g., Brisbane, 12 5 Wn.2d at 351.

McFarland argues, essentially, that this methodolog y was incorrect and

instead, the court should have focused on the indiv idual components of the

GMA that most directly applied to the municipality' s specific obligations

discharged by the ordinance.  Under that approach, critical areas



ordinances might be subject to referenda because RC W 36.70A.060(2)

directs that "[e]ach county and city shall adopt de velopment regulations,"

rather than saying that "the legislative authority in each county or city"
shall

adopt development regulations.  Since, he contends,  the legislature signals

that it does not wish ordinances to be subject to r eferendum by delegating

the power to "the legislative authority," Brisbane must be incorrect.

       But this laser focus on the words "legislati ve authority" fails to
take

into account that all legislation fits within large r legislative and
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constitutional systems.  Even the statute considere d in Anderson (a case

the challengers quite properly praise) makes it cle ar that the legislature

may use the phrase "legislative authority" and "cou nty" interchangeably.

Anderson, 123 Wn.2d at 156-57 (citing RCW 36.70A.21 0).  The statute at

issue in that case said, among other things, "[t]he  legislative authority . .
.

shall adopt a county-wide planning policy [but] . .  . . [i]f a county fails
for

any reason to convene a meeting . . . ."  RCW 36.70 A.210(2)(c) (emphasis

added).  Nonetheless, Anderson found that ordinance s passed relating to

this act were not subject to referenda, and read in  the larger context of the

law, this holding drew not merely on the words but on the structure

established by the statutory system within the grea ter constitutional one.

Anderson, 123 Wn.2d at 156; accord RCW 36.70A.030(7 ), .035, .040,

.290.

       As Professor Trautman noted:

              One wonders whether the state legisla ture in delegating
       certain powers to local governments is very often thinking of
       the initiative and referendum when it author izes the "city
       council" or the "legislative body" rather th an the "city" to do



       something, or whether the particular choice of words is
       happenstance.  One wonders whether the legis lature is not
       more likely concerned with the subject matte r of the particular
       legislation and the felt need for delegation  of authority to the
       local level without thinking about who at th e local level should
       exercise the power. . . .

              If, in reality, the legislature did i ntend that only the
       municipal legislative body should have power  in a particular
       instance, that must control.  The danger, of  course, is that the
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       wording in the statute will be taken at face  value and will
       substitute for reasoning in the particular i nstance.
Trautman, supra, 49 Wash. L. Rev. at 83 (footnotes omitted).

       We agree.  Reasoning is required.  We also n ote that the phrase

"legislative authority" does not have a monolithic meaning in our case law,

but rather has long depended on the context and pur pose.  In State ex rel.

Linn v. Superior Court, 20 Wn.2d 138, 155, 146 P.2d  543 (1944), for

example, this court held that the "legislative auth ority" of a county could

include the people acting in a legislative capacity  and proposing an

initiative, and thus the people were bound by the p rocedures laid down in

the state constitution for the "legislative authori ty" when attempting to

amend a municipal charter. Id. Again, the entire st atutory schema must be

read with care to determine the intent of the legis lature.

       Furthermore, Anderson, perhaps with Professo r Trautman's

injunction in mind, seemed to contemplate a case li ke Brisbane arising.

The court went beyond merely reading the statutory language to note, for

instance, that "the statute directs the 'legislativ e authority' to convene

meetings and establish processes.  These responsibi lities cannot be

performed by the exercise of a 'yes/no' vote."  And erson, 123 Wn.2d at

156.  This goes beyond the text of the statute to c onsider the broader

structural implications of a contrary ruling.  Thes e structural implications

still remain.



       Therefore, we disagree that prior to Brisban e, the legislature
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consistently signaled its intent to create general state policy to be

implemented locally by delegating power to "the leg islative authority of a

county" as opposed to "the county" as a corporate b ody.   Instead, that

language is simply one of many tools that this cour t has used to determine
relevant legislative intent.4

       Brisbane also accords with other decisions t hat turned on the

structure of the systems established by a statutory  schema.  In Seattle

Building & Construction Trades Council,  94 Wn.2d a t 747, 750, for

example, we did not rely on any explicit grant of a uthority to a local

legislative body in determining that the city of Se attle's approval of the
final

plan for Interstate 90 (I-90) was not subject to a local vote.  Instead, the

court looked broadly at the statutes and history of  the I-90 expansion to

conclude that the legislature intended that the cit y's approval was a matter

for the city municipal authorities.  See id. at 741 -45, 747-50.  Among the

4We note in passing that City of Bellevue v. East B ellevue Community.
Council,
138 Wn.2d 937, 983 P.2d 602 (1999), is not inconsis tent with our holding in
Brisbane.  East Bellevue merely affirmed that when a state statute gives a
community council a veto over a rezone, that commun ity council has that
power.
Id. at 945.  The City of Bellevue had argued that t he use of the community
council veto brought the city out of compliance wit h the GMA because the
city's
actual zoning no longer mirrored the zoning provide d for in its comprehensive
plan, as required by the GMA.  This did not invalid ate the statutory power of
the
community council, especially since all that the ci ty had to do to bring its
comprehensive plan into accord with the GMA was to amend it to recognize the
veto. Id. at 947.  East Bellevue merely harmonized statutory grants of power
and
responsibility with one another; it does not stand for the broader
proposition that
GMA ordinances are subject to referenda.
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many specific reasons articulated by the court for its conclusion was the

fact that the legislation provided extensive provis ion for citizen
involvement

prior to the final decision making.  Id. at 747.

       Similarly, here, the GMA has created extensi ve provision for citizen

involvement.  RCW 36.70A.020(11), .035, .140.   By way of illustration, the

public participation, before these three ordinances  were enacted, was

extensive.  They:

       included a mailing to 115,000 unincorporated  area residents at
       the very start of the public review process . . . . 13 public
       meetings attended by 550 people, Web informa tion resources
       that received more than 6,000 visits, an e-m ail list of nearly
       200, mailings to those who provided comments , and a
       stakeholder group with representatives from such diverse
       interests as environmental groups, builders and realtors,
       agriculture, forestry and rural residents . . . . .  Hearings were
       conducted almost weekly and most hearings al lowed for an
       opportunity for public comment.  The King Co unty Council also
       conducted at least five public meetings in r ural areas of King
       County and heard from hundreds of citizens t hroughout King
       County.
CP at 272-74 (Decl. of Harry Reinert).  Requiring s o much public input into

the development of the regulations and the comprehe nsive plans is itself

evidence that the legislature intended to leave the  ultimate power in the

hands of the legislative body.  Accord Seattle Bldg . & Constr. Trades
Council, 94 Wn.2d at 747-50.5

5We respectfully disagree with the dissent that con sidering the implication
of these
provisions means the court today "approves [the] de nial of the people's
exercise of their
right to check legislative power," dissent at 1, or  that this court holds
that the
"opportunity for public participation at hearings s omehow precludes the right
of
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       Furthermore, as noted by the Master Builders  in their amicus brief,

the current GMA establishes very strict time schedu les for challenging

ordinances and regulations that a referenda would u pset, without any sort



of allowance for that possibility.  See RCW 36.70A. 280.

       As a result, property owners and builders ha ve reasonable
       predictability about the regulations which w ill govern their land
       and businesses.  Allowing select GMA regulat ions to be
       subject to referenda means that property own ers will never
       know at what point they can safely undertake  the considerable
       expense of planning and engineering that is inherent in land
       development and building processes because t hey will face
       the risk that at any time, an interest group  of some kind could
       sponsor an initiative or referendum that wou ld drastically alter
       their plans.
Amicus Curiae Br. of Master Builders Ass'n of King & Snohomish Counties

at 15.  This would be inconsistent with the general  legislative policy

recognized by this court that land use decisions sh ould reach finality

quickly.  See generally Habitat Watch v. Skagit Cou nty, 155 Wn.2d 397,

120 P.3d 56 (2005); James v. Kitsap County, 154 Wn. 2d 574, 115 P.3d

286 (2005) (both stressing importance of complying with time limits in the

land use context). Additionally, it would put count ies at risk of losing

referendum." Dissent at 9.  In case others are simi larly misled, we disavow
the dissent's
interpretation.  The dissent, we fear, confuses the  power reserved to the
people of the
State in article I, section 1, and article II, sect ion 1(b), and the powers
and duties of local
governing bodies.  All branches of government opera te within the rule of law,
including
the decades of case law announced by this court.  T hat case law was
succiently
summarized by Justice Charles Johnson's concurrence .  "[W]here the state law
requires
local government to perform specific acts, those lo cal actions are not
subject to local
referendum." Concurrence at 1.  Our role is to inte rpret the law within the
rule of law
regardless of our personal feelings on the wisdom o f the law in question.
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eligibility for grants, loans, pledges, or financia l guaranties from the
State.

RCW 36.70A.130.

       By both explicit goal and by structure, the GMA seeks coordinated

planning.  RCW 36.70A.010 (legislative findings), . 130(2)(b) (requiring



comprehensive plan proposals to be heard by governi ng body
concurrently).6  This court has already concluded t hat allowing referenda is

structurally inconsistent with this mandate, especi ally since a referendum in

many jurisdictions does not merely act as a veto, b ut in some counties can

strike individual portions of ordinances.  See Bris bane, 125 Wn.2d at 347

(noting that the referendum sought to eliminate par ts of an ordinance); cf.

Pierce County Charter Â§Â§ 5.60, 5.70; Snohomish Co unty Charter Â§Â§ 5.60,

7.80; Whatcom County Charter Â§Â§ 5.50, 5.60. That is inconsistent with

integrated, comprehensive planning.

       Finally, we note that even though reasonable  jurists disagreed at the

time of Brisbane, legislative acquiescence may also  shed light on

legislative intent.  If the legislature does not re gister its disapproval of
a

court opinion, at some point that silence itself is  evidence of legislative
approval.  State v. Coe, 109 Wn.2d 832, 846, 750 P. 2d 208 (1988).7

6 The Association of Washington Cities contends tha t frequently different
regulations will all play a role in a comprehensive  plan, and the repeal of
one
could bring the municipality out of compliance with  the GMA and result in
unforeseen effects, such as full scale factories in  suburban neighborhoods.
See
Amicus Curiae Br. of Ass'n of Wash. Cities at 8-10.   While this takes us out
of
the questions presented, the downstream consequence s the cities point to do
seem to be inconsistent with the stated goals of th e GMA.
7 There has been a question raised as to whether we  abandoned or limited the
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       Our legislature has had ample opportunity to  inform this court that it

wishes ordinances implementing responsibilities und er the GMA to be

subject to referenda.  Despite amending the GMA eve ry year since the

publication of Brisbane; despite amending the speci fic portion of the GMA

that Brisbane interpreted multiple times since then ; and despite the

introduction of specific legislation that would hav e indicated legislative

disapproval, it has not elected to do so. See Laws of 2005, ch. 423, Â§ 6;



Laws of 2002, ch. 154, Â§ 1; Laws of 2000, ch. 36, Â§ 1; Laws of 1998, ch.

171, Â§Â§ 1, 4; H.B. 1823, 54th Leg., Reg. Sess. (W ash. 1995); S.B. 6586,

54th Leg., Reg. Sess. (Wash. 1996).  This lack of a ction is at least some

evidence that the legislature believes this court a ccurately divined its
intent.

       Brisbane was well grounded in law.  We note that less than a year

after its publication, the author of Anderson, Just ice Robert F. Utter,
signed

Brisbane.  The absence of specific "magic words" in  every statute relevant

to the exercise of authority does not create a pres umption that the

legislature intended local ordinances passed pursua nt to state statutes be

subject to local referenda.  Instead, we must look to the entirety of the

canon of legislative acquiescence in Skagit Surveyo rs & Engineers, LLC v.
Friends of Skagit County, 135 Wn.2d 542, 958 P.2d 9 62 (1988).  We did not.
The question in Skagit Surveyors was whether a grow th management hearings
board (GMHB) had the power to invalidate zoning ord inances enacted prior to
the effective date of the GMA.  The GMHB split on t he subject, and this court
ultimately held that the boards did not have such p ower. Skagit Surveyors
considered the role of legislative acquiescence in the context of
administrative
tribunals, and we merely held that when administrat ive tribunals are split on
a
point of law, the legislature is not deemed to have  acquiesced to any one of
them.  Id. at 566.
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statutory schema established by the legislature.  V iewed as a whole, the

GMA contemplates that public participation will be channeled through its

systems.  We decline to overrule Brisbane, and any change to the

appropriate procedures governing public participati on in GMA ordinances

must come from the legislature.

                               B.  Applying Brisban e

       While the parties essentially agree that KCO  15051 is not

referendable if Brisbane remains (as it does) good law, they are divided on

whether KCO 15052 and 15053 fall under it.  The pro ponents of the



initiative and two amici believe Brisbane does not apply; the county and the

other four amici disagree.  The county bears the bu rden of persuasion

because it is the proponent of declaratory relief. E.g., Maleng v. King

County Corr. Guild, 150 Wn.2d 325, 334, 76 P.3d 727  (2003).

       As amicus Pacific Legal Foundation quite pro perly notes, if read too

broadly, Brisbane could remove all land use regulat ion from local

referendum.  Amicus Br. of Pac. Legal Found. at 15.   It is not enough that

an ordinance is related in some way to the implemen tation of a

comprehensive plan.  County ordinances must impleme nt state policy at

the direction of the State to be immune from local referenda.  In general,

those who oppose an election on a referendum will h ave the burden of

showing that the challenged ordinance is necessary to or was passed for

the purpose of implementing state policies.
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       We hold that whether a specific ordinance is  subject to a referendum

must be decided on a case by case basis, considerin g, at the least, the

scope of the statutory schema undergirding the ordi nance, and whether the

ordinances were necessary to or passed for the purp oses of implementing

that statutory scheme.  We will show appropriate de ference to the

expressed intent of the legislative body enacting t hat ordinance, and if that

intent is clear, the challenger must show, by evide nce and argument, that in
fact the ordinance is outside of the scope of the s tate statutory schema.8

       First, we turn to the scope of the statutory  schema.  McFarland

argues that KCO 15052 (regulating surface water flo ws, especially storm

waters) and KCO 15053 (regulating clearing and grad ing) are outside the

scope of the GMA and thus not matters of state poli cy.

       But this is a strained and artificial way to  read the county's

obligations to protect critical areas.  Under the G MA, "[e]ach county . . .



shall adopt development regulations that protect cr itical areas that are

required to be designated under RCW 36.70A.170." RC W 36.70A.060(2)

(emphasis added).

       Critical areas that counties must protect in clude wetlands, areas

critical to recharging aquifers used for potable wa ter, areas used for fish

and wildlife habitat conservation, areas that are f requently flooded, and

8 We note in passing that the overbreadth, if any, of the ordinance beyond
the
scope of the statutory schema might also, in the pr oper case, bear on this
analysis.  But in the absence of facts tending to s how that the ordinances
are
overbroad, the question is not properly before us t oday.
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areas that are geologically hazardous.  RCW 36.70A. 030(5).  Clearly,

critical areas are particularly sensitive to water flows, which are regulated

by KCO 15052 and 15053.  The county concluded that it needed to

regulate water flows and developed these ordinances  as a part of the

protection it is providing to critical areas. The c ounty produced

considerable evidence to support its conclusion.  S ee, e.g., CP at 269-75

(Decl. of Harry Reinert, detailing process and need  for the regulations).

We find it has satisfied its burden.

       Next, we turn to whether the ordinances were  necessary to, or

passed for the purposes of, implementing the GMA.   We note that the

three ordinances were developed together, and that the county's statement

of facts appended to KCO 15051 specifically discuss  the need for storm

water and grading regulations to prevent harm to cr itical areas, and that

KCO 15052 and 15053 have been enacted to accomplish  that purpose.

KCO 15051(3).  The county concluded that to accompl ish the mandates of

the GMA, it must go beyond merely designating criti cal areas to protecting

critical areas, and that means regulating the actua l flow of water in and



over the land.  See, e.g., RCW 36.70A.172(1) ("In d esignating and

protecting critical areas . . . counties . . . shal l include the best
available

science in developing policies and development regu lations to protect the

functions and values of critical areas.").

       The record amply demonstrates that these thr ee ordinances were
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developed together for the explicit purpose of prot ecting critical areas and
that

the county reasonably believed these ordinances wer e necessary to

implement the purposes of the GMA.  See KCO 15051(1 )(a) (Statement of

Facts); KCO 15051(3) (explaining the interplay of t hese three ordinances);

CP at 269-75 (Decl. of Harry Reinert, detailing pro cess and need for the

regulations); accord City of Seattle v. Yes for Sea ttle, 122 Wn. App. 382,

387, 390, 93 P.3d 176 (2004) (holding that critical  areas ordinances are

development ordinances beyond the scope of the peop le's power of
referendum), review denied, 153 Wn.2d 1020 (2005).9  We decline the

invitation to remand for further fact finding on th is point, without
prejudice,

of course, to any timely substantive challenge to t he ordinances under the

Administrative Procedure Act (chapter 34.05 RCW) or  RCW 36.70A.290

that may be pending.

       We accordingly hold that King County has est ablished sufficiently

that KCO 15052 and 15053 were passed pursuant to th e GMA's

requirement that critical areas be designated and p rotected.  RCW

36.70A.040(2); .170 (requiring counties to designat e and protect critical

areas); .050 (requiring consultation); .060 (establ ishing procedures); .172

(requiring use of the best available science).  Thu s, these ordinances

implement state policy and are not subject to local  referenda.



9 The supporters of the referenda attempt to distin guish Yes for Seattle on
the
grounds that Yes for Seattle involved an initiative , not a referendum.  We
have
long rejected attempts to make such distinctions.  See, e.g., Guthrie, 80
Wn.2d
at 384, 387.
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                                     C. Necessity

       Petitioners make the related argument that o nly those ordinances

that are actually needed to accomplish the goals of  the GMA are exempt

from referenda.  Since, they assert, the county has  not shown that they

would be out of compliance with the GMA if they mer ely re-enacted their

prior critical areas ordinances, the new ordinances  are not "needed" and

may be subject to referenda.  Alternately, they ask  for remand and an

opportunity to show, factually, that the ordinances  are not necessary.

       This argument stems from the statutory requi rement that GMA

regulations be regularly reviewed and revised.  Aga in, the GMA provides:

       The department [of community, trade, and eco nomic
       development] shall establish a schedule for counties and cities
       to take action to review and, if needed, rev ise their
       comprehensive plans and development regulati ons to ensure
       the plan and regulations comply with the req uirements of this
       chapter. . . . [t]he schedule established by  the department shall
       provide for the reviews and evaluations to b e completed as
       follows:

              (a) On or before December 1, 2004, an d every seven
       years thereafter, for . . . King [County].
RCW 36.70A.130(4)(a) (emphasis added).

       We turn, as we must, to the statutory schema  as a whole.  Read in

context, RCW 36.70A.130 requires that counties cont inuously review,

evaluate, and revise their comprehensive plans in l ight of the best available

science, the experience of the county with the curr ent regulations, the input
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of the population, and the ever changing needs and realities of the use of

land.  We note that since 1994, when King County or iginally adopted its

comprehensive plan, the legislature has required th at counties use the best

available science in designating and protecting cri tical areas.  RCW

36.70A.172.  It has also amended the procedures cou nties must follow.

E.g., RCW 36.70A.040, .060.

       Nowhere in these lengthy statutory procedure s is a requirement that

the county show that it would be out of compliance with the GMA if it simply

refused to improve its approach to land management.   Instead, a far more

reasonable way to read the statutory schema as a wh ole is that the process

creates (hopefully) ever improving management of gr owth, in light of all of

the different legitimate concerns of the stakeholde rs in the system.  Nor do

we find any evidence of legislative intent to treat  the original

comprehensive plan so differently from revised comp rehensive plans.

Instead, the continual process of revising manageme nt of land is itself an

integral part of the structure established by the G MA.  The legislature has

directed that we show considerable deference to cou nty decision making in

this area. RCW 36.70A.320(1), (2) (GMA comprehensiv e plans and

development regulations "are presumed valid upon ad option" and places

burden on the challenger to show any action taken u nder the GMA is not in
compliance with the requirements of the GMA).10

10 Cf. RCW 36.70A.3201:
       Local comprehensive plans and development re gulations require

                                           26

1000 Friends of Washington, et al. v. McFarland (Ro dney), No. 76581-2

       Accordingly, we hold that for the purposes o f the referendability of
an

ordinance, an ordinance is needed if the county rea sonably concludes that

it furthers the goals of the GMA, and this court wi ll not second guess that

holding without some showing that the decision was arbitrary and



capricious.

       Finally, we turn briefly to the argument tha t since the power to

regulate storm water, grading, and clearing is a po lice power, regulations

governing them are not GMA ordinances.  But that ov erlooks that, for the

most part, the GMA did not vest the counties with n ew power, but instead

organized and directed the way power was to be exer cised. See generally

Richard L. Settle & Charles G. Gavigan, The Growth Management

Revolution in Washington:  Past, Present, and Futur e, 16 U. Puget Sound

L. Rev. 867, 974 (1993).  Furthermore, it has long been held that

ordinances establishing county zoning are not subje ct to referenda or

initiative because the procedure conflicts with the  procedures established

by statute.  See Save Our State Park v. Clallam Cou nty Comm'rs, 74 Wn.

App. 637, 646, 875 P.2d 673 (1994) (citing cases).  The fact that an

independent police power exists is not relevant to whether the county was

       counties and cities to balance priorities an d options for action in
       full consideration of local circumstances.  The legislature finds that
       while this chapter requires local planning t o take place within a
       framework of state goals and requirements, t he ultimate burden
       and responsibility for planning, harmonizing  the planning goals of
       this chapter, and implementing a county's or  city's future rests with
       that community.
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acting pursuant to a statewide policy.11

       We do not find it relevant that the storm wa ter and grading

ordinances regulate land outside of critical areas.   Water flows are

indifferent to such boundaries.

                                   CONCLUSION

       We do not take lightly the concerns expresse d by McFarland and his

supporting amici regarding the vital importance of the rights of local
citizens

to participate in policy decisions affecting their communities, and we will



take a very hard look at any attempt to limit publi c participation.

       The people of this state, through their legi slators, recognized that

each local area is unique and placed considerable p ower and responsibility

onto counties to develop comprehensive land use pla ns according to

procedures that required an enormous amount of deli berative public

participation.  Local exercises of power are often subject to rejection by

local referenda.  But while the GMA places consider able power and

responsibility in local hands, it is still a state power that is being
exercised

to further state mandates.

       The legislature certainly could decide that local ordinances

implementing the GMA should be subject to local ref erendum.  But it is for

the legislature, not the courts, to amend GMA proce dures.  Until such an

11 We elect to not reach the remaining contentions as they are not supported
by
relevant citation to authority.  See In re Registra tion of Elec. Lightwave,
Inc., 123
Wn.2d 530, 545, 869 P.2d 1045 (1994) (citing State v. Lord, 117 Wn.2d 829,
822 P.2d 177 (1991)).
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amendment is enacted, we hew to our holding that or dinances such as

these are not subject to local referenda.

        Accordingly, we affirm the trial judge.  At torney fees are denied.

King County's motion to strike McFarland's statemen t of additional

authorities is denied as moot.  See Woodward v. Spo kane, 51 Wn. App.

900, 908 n.1, 756 P.2d 156 (1988).
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       Justice Tom Chambers

WE CONCUR:
       Chief Justice Gerry L. Alexander
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